BEFORE THE CALIFORNIA HORSE RACING BOARD

OF THE STATE OF CALIFORNIA

In the Matter of the Fitness for Licensure
against:

Case No.: SAC 23-0011
Eric Lydell Cry, Sr.
Security Officer Applicant

DECISION

The attached Proposed Decision is hereby adopted by the California Horse Racing Board
as its Decision in the above-entitled matter.

The Decision shall become effective on June 30, 2023.

IT IS SO ORDERED ON June 29, 2023.
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L
CALIFORNIA HORSE RACING BOARD
Gregory L. Ferraro, DVM, Chairman

Scott Chaney
Executive Director
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EDWARD J. WEISS (CA SBN 136985)
9663 Santa Monica Boulevard, #1194
Beverly Hills, CA 90210

Phone: 310-614-8064

ed@weissadr.com

BEFORE THE CALIFORNIA HORSE RACING BOARD

STATE OF CALIFORNIA

In the Matter of" Case No. 23GG0008

Appeal of the Notice of Refusal to License, PROPOSED DECISION
dated February 5, 2023

3 Hearing Date:
ERIC LYDELL CRY, SR. April 27, 2023

Appellant

PROPOSED DECISION

This matter was heard on April 27, 2023, by Edward J. Weiss, Esq., a Hearing Officer
designated by the California Horse Racing Board. in a video conference via a Microsoft Teams
audio and video conference.

Appellant Eric Cry, Sr. (hereinafter “Cry” or “Appellant”) appeared and represented
himself.

The Califonia Horse Racing Board (“CHRB" or “Respondent”) appeared and was
represented by CHRB General Counsel Robert Brodnik. Two witnesses testified: Appellant,
and CHRB investigator, Noe Longoria, a CHRB investigator.

Cry and the CHRB are at times below referred to collectively as the “Parties.”

PROPOSED DECISION RE: ERIC LYDELL CRY. SR. APPEAL OF THE REFUSAL TO LICENSE
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The proceedings were recorded by court reporter Michelle E, Derieg of Weinstein Court

Reporters, LLC.

PR DURAL BACKGROUND

On or about January 19, 2023, Cry completed and submitted 2 CHR Application for
License to be eligible to work as an unarmed security guard at Golden Gate Fields
(“Application™). In the Criminal History section of the Application, Cry listed two offenses (with
corresponding dates and prison sentences): “firearms”, “1996", “6 years™, and “narcotics”,
“2008”, “2 years™. The CHRB assigned Noe Longoria (“Investigator Longoria”) to investigate
the matter. On or about January 19, 2023, the same day as Mr. Cry submitted his application,
Investigator Longoria interviewed him. On February 2, 2023, Investigator Longoria reviewed
Mr. Cry’s arrest record. On February S, 2023, Investigator Longoria denied My. Cry’s request
for license based on the applicant’s failure to disclose all his arrests and based on My. Cry’s
conviction for possessing narcotics for sale given the nature of the job for which he would be
applying. Investigator Longoria in his Investigation Report stated a concern that in the security
guard position for which Mr. Cry was secking the license he would be exposed to distribution of
Methamphetamine on the backside at Golden Gate Fields and have access to sensitive
information.

On April 27, 2023, at 11:30 am . the Hearing Officer conducted an appeal hearing in this
matter. Mr. Cry represented himself. (Mr. Cry had difficulty accessing the Microsoft Teams
video conference but he called into the meeting and participated by audio.) The CHRB was
represented by its General Counsel, Robert Brodnik. The hearing lasted until approximately

12:20 p.m., at which time the hearing was adjourned and declared closed by the Hearing Officer.

PROPOSED DECISION RE: ERIC LYDELL CRY. SR. APPEAL OF THE REFUSAL TO LICENSE
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LIST OF ADMITTED EXHIBITS

The following exhibit was offered by the CHRB and admitted into evidence: (1) CHRB
Investigation File. Mr. Cry Sr. did not offer any exhibits but made reference to his website,

www thecryorganization.com, during the Hearing.

LIST OF WITNESSES

The following witnesses were sworn and testified at the hearing: CHRB investi gator Noe
Longoria testified for the CHRB. Mr. Cry Sr. testified on his own behalf. There were no other

witnesses.

APPLICABLE LAW AND REGULATIONS

CHRB Rule 1489 — Grounds for Denial or Refusal of License
(a) The Board, in addition to any other valid rcason, may refuse to issue a license or deny
a license to any person:
(1) Who has been convicted of a crime punishable in a California state prison or
a federal prison, or who has been convicted of a crime involving moral
turpitude.
(2) Who has been convicted of a crime in another junisdiction which if committed

in this state would be a felony.

PROPOSED DECISION RE: ERIC LYDELL CRY, SR. APPEAL OF THE REFUSAL TO LICENSE
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(3) Who has made any material misrepresentation or false statement to the Board
or its agents in his or her application for license or otherwise. or who fails to
to answer any matenial question on an application for a license.

(4) Who is unqualified to engage in the activities for which 2 license is required.

(7) Who has committed an act of moral turpitude, or intemperate acts which have

exposed others to danger, or acts in connection with horse raci ng and/or a

legalized gaming business which were fraudulent or in violation of a trust or duty.

(8) Who has unlawfully engaged in or has been convicted of POSSEssion, use or

sale of any narcotic, dangerous drug, or marijuana.

(9) Who is not permitted by any law to engage in the occupation for which the

license 1s sought.

(10) Who has violated, or who aids, abets or conspires with any person to violate

any provision of the rules or the Horse Racing Law.

(b) When considering the denial, suspension or revocation of a license under
subparagraphs (a)(1), (a)(2). (aX7), and {a)(8) of this section, pursuant to section 481
of the Business and Professions Code, a crime or act shall be considered to be
substantially related to the qualifications, functions or duties of a person applying
for or holding a license under the Horse Racing Law, if to a substantial degree, the
crime or act evidences a present or potential unfitness to perform the functions
authorized by his or license or in a manner consistent with the public health, safety,

or welfare.

PROPOSED DECISION RE: ERIC LYDELL CRY. SR. APPEAL OF THE REFUSAL TO LICENSE
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FACTUAL FINDINGS
I

On or about January 19, 2023, Eric Lydell, Sr. (“Cry” or “Mr. Cry”) applied for a CHRB
license, by completing, signing and submitting an Application for License (“Application™). In
the Criminal History portion of the Application, Cry listed convictions for: “firearms”, “1996”
“Oyears” and “narcotics” “2008” “2 years”. (The Application is included in the CHRB's
Investigation Report),

I1.

On January 19, 2023, after Mr. Cry submitted his Application, he was interviewed by
CHRB investigator Noe Longoria (#30)(“Investigator Longoria”) as part of the application, after
it was brough to Investigator Longoria’s attention that Mr Cry bhad revealed arrests on his
Application which he had submitted in order to obtain a license to be an unarmed security guard,
Mr. Cry confirmed the arrests and convictions he had listed for firearms and for narcotics. Mr.
Cry indicated to Investigator Longoria that he had no other arrests.

J1L

Investigator Longoria informed Mr. Cry that he would not be issuing a license and the
Application instead would be on hold while Investigator Longoria followed up and further
investigated Mr. Cry’s criminal history.

V.
Investigator Longoria received and reviewed transcript reflecting Mr. Cry’s
criminal record which according to the CHRB Investigation Report, includes the following;

- 7/22/1992 Possession for Sales/Use of unclassified fireworks. Convicted. Fine.

PROPOSED DECISION RE: ERIC LYDELL CRY. SR. APPEAL OF THE REFUSAL TO LICENSE
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10/5/1993: 2800.2 CVC Evading a Police Officer. Disregard of Safety. Convicted. 60
days jail, 5 years’ probation.

10/4/1996: 11351 H &S. Possession for Sales of Cocaine. Convicted. Six (6) years
State Prison, Fine, Restitution.

1/23/2001:  23152(a) CVC. DUI Drugs/Alcohol. Convicted. Jail (unspecified
duration).

9/12/2002: 11350(a)H & S. Possession of a Controlled Substance. Convicted. 16
months State Prison. Five (5) years® probation, Fine.

S/15/2006: 11352(a) H&S. Transport/Sales of Controlled Substance. Convicted. Four

(4) years of State Prison. Fine, Restitution

N

Mr. Cry failed to fully disclose all of his arrests and criminal history on his Application.

While Mr. Cry indicated a “firearms” conviction on his Application, the conviction for “firearms”

appears to have been a mistake

VI.

Mr. Cry has been convicted of a crime punishable by imprisonment in a California state

prison, which is one of the criteria for denial of a CHRB license.

VIL

Mr. Cry has not had a negative law enforcement encounter since 2011.

PROPOSED DECISION RE: ERIC LYDELL CRY, SR. APPEAL OF THE REFUSAL TO LICENSE
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VIIL
Mr. Cry has rehabilitated himself. He no longer associates with those involved
in criminal activity, and instead. is performing constructive work in the community, helping
veterans reintegrate into society. Mr. Cry’s works providing homeless veterans with drug and

alcohol counseling. Mr. Cry testified that he attends church.

IX.

Investigator Longoria denied Mr. Cry a license based on Mr. Cry’s failure to reveal all
of his arrests as well as Mr. Cry’s conviction of a crime punishable by more than a year in
California state prison. Investigator Longoria also based his denial on the concern that in the
position for which Mr. Cry secks a license. unarmed security guard, he “would have access to
sensitive information, security keys to restricted areas, including access to offices and
parimutuel areas....” (See CHRB Investigation Report).

X.
Cry testified that he holds a license from the California DOJ to work as a security

cuard.

X1
The license requirements for CHRB are separate from the licensing requirements of the
California DOJ and CHRB has its own licensing requirements and regulations to which its
licensees and those applying for a license are subject.

XIL

PROPOSED DECISION RE: ERIC LYDELL CRY, SR. APPEAL OF THE REFUSAL TO LICENSE
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When Investigator Longoria interviewed Mr. Salinas, Mr. Salinas was initially untruthful,
failing initially to admit that he had been arrested and convicted of a felony in response to

Investigator Longoria’s question.

DISCUSSION OF THE ISSUES

This case is an appeal from the denial of a license application filed by the Appellant who
applied for license to work as an unarmed secunty guard at Golden Gate Fields The Application
was denied based on his criminal history (six convictions, the last of which was in 2008,
including for narcotics), lack of truthfulness on his Application in his related interview with the
CHRB investigator and his lack of fitness for the occupation for which is seeking the license.
Appellant argues that he had been rehabilitated, is doing good work in the community and
already has been approved by the CA DOJ for a license to be a security guard. For the reasons
explained below, CHRB Investigator Longoria properly exercised his to deny the Application
under various provision of CHRB Rule 148%a).

While Mr. Cry was sincere and ultimately did not contest his criminal history and
presented evidence of rehabilitation, good work in the community and an effort to distance
himself from a criminal element, he has a criminal history, including a felony for narcotics that
is both an indendent ground to deny him a license but poses a potential to make him unfit for the

track security position to which he aspires. In addition he made material misstatements on the
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Application and to Investigator Longoria. Under CHRB Rule 1489(a)(1), he may be denied a
license because he has a conviction for a crime punishable in California state prison. See CHRB
1489(a)(1). He also made material false statements under CHRB Rule 1489(a)(3) by failing to
list all of his arrests convictions. (See Findings of Fact, IV). Under CHRB Rule 1489(b), one or
more of his convictions pose a potential to make him unfit for the position: CHRB 1489(b)
provides:
When considering the denial, suspension or revocation of a license under
subparagraphs (a)(1), (a)(2), (a)(7), and (a)(8) of this section, pursuant to section 48 1
of the Business and Professions Code, a crime or act shall be considered o be
substantially related to the qualifications, functions or duties of a person applying
for or holding a license under the Horse Racing Law, if to 2 substantial degree, the
crime or act evidences a present or potential unfitness to perform the functions
authorized by his or license or in a manner consistent with the public health, safety,
or welfare. CHRB 148%(b).

Under CHRB 1489(b), the narcotics conviction in 2008, on its face, is of the type that
makes him unfit to be licensed. While it is commendable that he is working with homeless
veterans and has made efforts to reform himself, the CHRB Investigator expressed concerns
about his ability to perform his job functions safely and consistent with the public welfare given
he would be working in an environment where there is illegal drug use and someone in that
position would have to be entrusted with sensitive information. Balancing the public welfare and
safety and the integrity of the operations at Golden Gate Fields against Mr. Cry’s productive

good works over the last dozen years and strong desire to work at the track, the Hearing Officer

PROPOSED DECISION RE: ERIC LYDELL CRY, SR, APPEAL OF THE REFUSAL TO LICENSE




finds that Mr. Cry has not presented evidence sufficient 1o overcome the legitimate concerns put
forth by Investigator Longoria in his report and the CHRB's arguments at the hearing.

Finally, Mr. Cry argued that he does not understand the apparent contradiction posed by
receiving and possessing a license from the CA DOJ 1o serve as secunity guard juxtaposed against
a denial of a license by the CHRG. As the CHRB pointed out during the hearing of this matter,
applying for CHRB license requires satisfying the licensing requirements of the CHRB, which
is subject to a different and more specific regulatory scheme. In addition, the nature and extent
of Mr. Cry’s criminal history as well as his lack of candor in failing to list all his convictions on
his Application, all point to the potential for being unfit for the role he is seeking. See CHRB
1489(b).

CONCLUSION/PROPOSED DECISION

For the reasons set forth above, the Hearing Officer finds that CHRB Investigator
properly denied a license to Mr. Cry under CHRB Rule 1489(a) because Mr. Cry has multiples
convictions including a crime punishable by imprisonment in California state prison (See CHRB
Rule 1489)(a)(1)). Mr. Cry also was not truthful in his interview. While it is irrelevant and is not
being held against him that he listed a fircarms conviction that is not reflected 1n his criminal
history, he nevertheless has a total of six convictions, when only two were disclosed on his
Application and initially during his interview with Investigator Longoria, and while Mr. Cry has
worked to rehabilitate himself and it is commendable that he continues to do worthwhile work
in the community by assisting veterans, Investigator Longoria did not abuse his discretion under
Rule 1489(a) in concluding that Mr. Cry is not fit for the occupation for which he seeks a license,

The CHRB investigator properly denied the application for a CHRB license. For each and all of
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10
11
12
I3
14
I5
16
17
18

19

the reasons set forth above, the Hearing Officer recommends that the decision to refuse license

be upheld

DATED: May Z_,Z"ZOB CQ

Edward Ulss Hearing Officer
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